STATE OF MICHIGAN | | AR

MACOMB COUNTY CIRCUIT COURT | I
JOANNE B, AMES, T o
Appellant,
Cvs. S v CaseNo, 2005-4254-AV
- VERGIL SMITH -

Appellee. .
' CONSOLIDATED WITH =~ N S

JOANNE B. AMES,

PlaintiffjAppellee,
s - o Case No. 2005-2411-AV
HUNTINGTON BANKS OF MICHIGAN |
and VERGIL SMITH,
Defendants~Appellant. /
OPINION AND ORDER

‘In this consolidated action, defend.';nt Huntington Banks of Michigan (“the Bank”)
| .appeals a Judgment of the 37" District Court dated March 28, 2005." Plaintiff Ames fm'ther a
_ appeals orders of the district court dated July 26, 2005, and September 30, 2005.
Pla1nt1ff A;nes- filed her initial comp‘lamt' in the 37™ District Court on November 23,‘
2004. A bench trial was held on March 15, 2005, before the Hon. Walter A. J akubowski,l _J_'r., in
the 37" Dist;icf Court. Plaintiff brought claims against defendants the Bank and Smith Vfork -

' alteration of check and its unauthorized payment (count I) and implied contract (count IT). The
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- basw facts g1v1ng rise to the’ act1on were undisputed. On March 18, 2004 Joanne B. Ames made

a $20 000 loan to an entity called “On Time,” The sole shareholder of On Time was Gino

i
Accetola, Who on behalf of “On T1rne issued a pronnssory note for the loan Ms. Ames

‘delivered a check for $20 000 with “On- Tlme as payee Itis also undlsputed by the partles that

.. before the check was cashed at Huntmgton Bank, the payee had been changed by Gino Accetola

to “On Time or Vergil Snnth 2 It is undlsputed that Vergll Sm1th knew that the payee had been '

- changed. It is undisputed that Smith then cashed the check at Huntington Bank, and gave the -

proceeds to Accetola, in the form of two checks and cash *Ina Judgment dated March 28 2005, '

the trial court ruled for plaintiff in the amount of $20,000 plus costs against both Huntington

Bank and Smith. - The Bank ﬁled their claim of .appeall on June 16, 2005. Subsequently, Smith A '

moved for a new trial and/or relief from judgment.- In an Opinion and Order dated July 26;

.-2005, the trial court'granted defendant Smith’s motioh for relief from judgment, "f1nding' that

there was not a proper basis for ﬁndmg Sm1th liable where he did not commit any fraud. The
Bank now appeals several de<:1310ns made. by the dlstnct court and plamtlff Ames appeals the;
Court’s de01s1on to dismiss Sm1th

"~ The Court will first consider the Bank’s appeal Huntmgton Bank ﬁrst argues that the__ ‘

trial court erred in falhng to grant summary d1spos1tlon in its favor In this regard, the Bank

argues that the ev1dence presented in support of its’ motron estabhshed the. Intended Payee
o Defense In - this regard, the Bank notes that the 1n1t1a1 payee “On Time,” authonzed the S
- alteration, Ames obligation did not change as a result of the alteration and “On Time” received

.fthe proceeds The Bank notes that what happened here would have been the same as if On Time

! At the hearing on the appeal on March 20, 2006, the Court set a51de the trial court’s dismissal of the Bank’s appeal

% The spcllmg of “Vergil” has been inconsistent throughout the pleadlngs, but it appears Mr. Smith spells hxs narne |
with an “e.” : : .



' 31gned the check -over to Smith ‘who thén in tuni cashed the check and gave the proceeds to On
. Tnne. Second, the Bank contends _the-tnal court-erred 1511 failing to find that the Bank estabhshed'
the intended :payee defense._ Third, the Bank contends% the trial court erred in failing. to dismiss

piaintiff’s: case at the close lo'f her proofs. Here; the l;mk contends that nurnerous evidentiaryi

: rules were violated- and‘ that pIaintiff wes permitted to*introduce' evidence dnd testimony without
"a proper. foundation. Fourth, the Bank contends the trial court erred in failing to set forth
ﬂndmgs of fact and- conclus1ons of law. Fifth, the Bank argues the trial court erred in fa111ng to
- dismiss the actron because plamtrff falled to mltrgate her damages In this regard, the Bank notes
:plaintiff ’failed to sue “On Time” for failure to pay back the loan. Fmally, the Bank contends the
trial court erred in failing to grant 1ts motion for a mrstrral The Bank maintains that the trial
o .court made remarks on the bench evincing its prejudicie agalnst the Bank and favoring plaintiff. |
The Bank requests the Court, vacate’ the trial court’s or(fer denying appeail- dated June 8, 2005.
,Pleiintiff responds that.the Bank is liable for ipaying on an altered check because_'th_e'.
“alteration did in fact change her obligation. Thet is, 1:1e_r ohligati_on then became to pay Yergil )
| Smith, but she had never intended to pay Vergil SrnithE or to owe Veréil Smith money. Plaintiff
* contends that Verg11 Smith had the beneﬁt of the money Plaintiff notes Smith gave the money A

' i
to Gino Accetola in turn not “On T1me i

‘An appellate court reviews a trial court’s' findlilgs of fact in a‘bench trial for clear error

and its conclusions of law de novo. MCR i613(C) Ailan Custom Honies Incv Krol, 256 Mich
- App 505 512; 667 NWwW2d 379 (2003). “A ﬁndmg is clearly EITONnEous where after rev1ew1ng the
entire record, this Court is left with a definite and ﬁrm convrctton that a mistake has been made.”
Krol, 512. N
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‘ ? Plaintiff Ames pursued criminal charges against Accetola and he was conwcted of same. Restrtutlon of $20,000,
in addition to serving a prison sentence, was ordered.
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Plaintiff’s complaint was based' upon MCL 440 4401(3) because of defendant Bank’s
unauthorized payment of Plamtlff’s check. (P1 response brief to def Bank’s motion for summary
| d1spos1t10n p 7.) Under MCL 440 4401(3), a. bank‘ may charge against the account of its

| _customer a check _or_ item that is -properly‘payable.” :“Implrclt in this rule is the notion that a
7 ] : ‘

bank may not charge against the account of its custorner a check or item that is not ‘properly -

bR ]

- payable.”” Pamar Enterprises, Inc v Huntington Banks of Mich, 228 Mich App 727, 735; 580

NW2d 11 (1998). Accdrdingly, the drawer of a check has a rémedy against the drawee bank for

recredit of the drawer’s account for the unauthorized p.f;ryment_of the check in the amount of the
~improper paymesit. Pamar, 735. RN

: ‘ . ; -

Defendant Bark cited as a defensé to the entir 'case the ¢ mtended-payee' defense.” The

intended-payee defense provides that a drawee bank is not liable to the drawer of a check for an

. improper payment if (1). the proceeds of the check reach the person the drawer intended to
. receive them and (2) the drawer suffers no loss 1proxi:mately caused by the drawee’s improper
payment. Pdma;', 737. This defense is intended to prevent the unjust entichment of the drawer.

| Pamar, 737. The Court in Pamar applied the intended-payee defense to the unauthorized

payment context, noting that the Court of Appeals had prev1ously adopted such defense in'an .

action for breach of. presentment warra.ntres Comertca Bank v Michigan Nat'l Bank, 211 Mich .

App 534 538; 536 NW2d 298 (1995) Pamar, 737- 738

The Comerlca Bank Court explamed that the defense is grounded on two basrc principles.
" Flrst 1t is armed at preventmg a drawer from berngb unjustly ennched by recovenng for an
1mproper1y paid check where the proceeds of the check in fact were received by the payee.

. . ' . § B
- “Comerica Bank,'538. Additionally, it is also justified \ivhere a bank’s improper payment is not a

- cause of the drawer’s injury ﬂowing‘frdm the transaction. Comerica Bank; 538. As Comerica
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Bank explarned the- usual scenario in which a drawee!bank is liable for 1rnproper payment for

paying a forged or rrnproper _check begins when theipayee informs the drawer that it never
. . . . V ‘ ) E .
received the check. In Comerica Bank's case, as herei, this is not what happened. Instead, in .

Comerica Bank, the drawer was ultimately defraudediby the representatives of the payee; the

payee, a corporation, never informed the 'drawer,fthati it did not receive the check. Instead,
‘ ‘ | ‘

Comerica Bank noted, “plaintiff is utilizing the presentment warranty to recoup its loss for

J

| maklng a bad loan.” Comerzca Bank, 540. Therefore the Court found the bank was not liable

| for breachmg its presentment warranty, because it had sufﬁcrently established the mtended-payee

_defense, the trial court erred as a matter of law-in _gr_antmg plarntlff"s,motlon for summary

1

disposition. 5

'fhe Court is 'persuaded Comerica Park is 'on faoint and controlling in this case. Even
- assuming,'arguendo that the Bank wrongfully paid on t:he check, the Bank established a‘defense .
for the breach in esrablishing the elements of the inrenc:led-payee defense. Plaintiff testiﬁed'that '

- she 1ssued the check for $20 000 1ntend1ng it to be payable to On Trme (Tr 18)  Plaintiff
testlﬁed that Glno Accetola gave her a promrssory note'for On Trme Corporation, signing for the

corporation.. (Tr 20)- Gino Accetola testified at maln-that he was the only corporate officer of the

company “On Time.” (Tr 36) The check was made out to “On Time.” Accetola testified that he
I

added Vergﬂ Smith’s name to the check. (Tr 37) Accetola ultimately received $20 000 ‘
, approxunately $13 500 in two checks and the rest in cash (Tr37) These facts are undisputed by
- the par’ues As sole officer of “On Time,” Accetola was the only person who could endorse a

check written to the corporatron . Thus, when plamtlff issued the check to “On Time,” it was

‘ going to be endorsed by Accetola. Accetola’s actlons‘rn ultlmately steahng the funds from his




|

own corporation (de facto -or otherw1se) are secondary There is no genuine issue ‘that the

proceeds of the check reached the person the drawer mtended to receive them.
i . _
Moreover, the ev1dence showed that the dra‘wer suffered no loss proximately caused by

. the drawee’s .improper payment. Plaintiff’s loss was caused by Accetola’s fraud and/or

' embezzlement, Again, assuming arguendo that the Ban;k improperly paid on the check, the Bank’

is not the cause of the loss. The payee, On Time, has not demanded payment from plaintiff, for.
i

example asa separate entity, to receive $20,000. The loss was caused by Accetola’s absconding

’7 with the money and not paying it back Finally, the Court 1s persuaded that the 1ntended—payee._ '

defense apphes here. As Stated, it has been applied.previously by the Pamar Court regarding an
. . . S 7 .

- I : '
- unauthorized payment claim, and in Comerica Park in the payment warranty context. The Court

is persuaded it applies here as well, where'plaiutiff’s complaint is based on unauthorized

payment and breach of implied contract. Therefore, the Court is persnaded that the March 28,
2005 judgment of the district court should be reversed and the Bank dismissed.

The Court will now, consider plamtlff’s appeal of the September 30, 2005, Opinion and

Order denymg plaintiff’s motion for recon51derat10n of the final Judgment dated July 26, 2005

Plaintiff filed this claim of appeal in Case No. 2005 4254'AV on October 21, 2005.

Plaintiff argues on appeal that the trial court abused its dISCretIOIl in settlng aside its

‘ prev10us Judgment and in dismissing the case against defendant Vergﬂ Smith pursuant to MCR

I

2.116(CY(f).. First, plalntlff asserts_that at trial Smith adrnltted that he knew the check had been

altered that he: endorsed the check as payee, and that he received the proceeds Plaintiff

contends the trial court’s “ﬁndlngs iri its Opinion and rOrder granting Smith’s motlon for relief

from Judgment was not supported by any evidence presented at trial. Plaintiff contends the trial

court’s ﬁhding that Accetola in fact benefited is not supported by the record, nor that the
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intended payee “On Time” received the proceeds. Finally, plaintiff asserts that granting relief
under MCR 2.116(C)(f) was improper, as it is the “catchall” provision and requires that (1) the
reason for settmg aside the judgment does not fall under subsections (a) through (e)' (2) the
substantlal nghts of the opposing party will not be detnmentally affected if the Judgment is set
aside; and (3) extraordinary circumstances exist that mandate setting a31de the Judgrnent
Plaintiff further avers an addltlonal condition is that thrs sub]ect is. only apphcable when the
Judgment was obtained by the improper conduct of the party in whose favor it was rendered
which cannot be established here

Defendant responds that the trial court did not ‘abuse its discretion, as its Opinion and
Order was supported by the record. Defendant contends that the gravamen of the trial court’s
ruling was that he did not engage in any fraudulent or wrongful conduct. Defendant avers the
trial court correctly observed that plaintiff produced ‘no evidence that defendant either
partlclpated n the fraud or was aware of the same. Defendant contends the trial court noted that
unless Smith engaged in fraud or 111ega11ty he could accept transfer of a check from the payee
MCL 440. 3203(2) Additionally, defendant argues the trial court aptly found that plamtlff was
in essence suing him for conversion, but under the UCC such a clann cannot be brought by the'
issuer of the instrument. MCL 440.3420(1)

A motion for relief from judgment under MCR 2 612 may only be reviewed for an abuse
of discretion. McNeil v Caro Community Hosp, 167 Mlch App 492 497 423 NW2d 241 (1988)
“In civil cases, an abuse of discretion exists when the ‘demsmn is 50 v1olat1ve of fact and loglc
that it evidences a defiance of judgment and is not the exercise of reason, but rather, of passion

or bias.” Hadfield v Oakland Co Drain Comm'r, 218 Mich App 351, 355; 554 NW2d 43 (1996)
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In this case, as stated, defendant Smith filed a imotion for relief from a judgment dated

L Marqh 28, 2005. It is unclear from the record when t;he motien for relief from judgment was

. .filed, but the motion was heard on June 13, 2005. In the Opinion and Order, the trial court

indieeted that upon review of the trial transcript, “thei Court is persuaded that it did not have
sufﬁcwnt basis in the record to enter judgment agalnst Defendant Vergll Smith.” In other
' words the trial court ruled it had made a mistake, The tnal court ruled that the payee, On Tlme
was free to transfer the check to any party without the approval of the check’s issuer, Ames. The
Ceurt noted that the evidence showed that‘the payee dn.Time, did benefit from the transacﬁon .
as its sole shareholder/officer, Accetola, recelved all of the proceeds from the check. Whlle
eVIdence suggested the payee 1nduced plaintiff into wrltlng the check, the trial court ruled, there
was 1o evidence that Smith, as transferee who did not receive any of the proceeds engaged in
any kind of fraud or illegality affecting the instrument. |

First, the Court is persuaded that while the! trial court granted relief under MCR.
2.612(C)(1)(D), finding that there are reasons “justifying relief from the operation of the
judgment,” the trial court should have granted relief pursuant to MCR 2.116(C)(1)(a). - A party
may be relieved from a final judgment, order, or proceeding on the basis of mistake. MCR
2.612(C)(1)a). The mistake may be a mistake of the|trial court. Altman v Nelson, 197 Mich
App 467, 477, 495 NW2d 826 (1992). When a party seeks relief on the basis of mistake, even
the court’s mistake, the rule requires that the motion be made within one year after the judgment,
order or proceedmg was entered or taken MCR 2. 612(C)(2) In this case, defendant’s motlon

was made at least by June 13, 2005, well within the year of the _]udgment The Court is

persuaded that MCR 2.612(C)(1)(a) applies to this case Also it is axiomatic that a reviewing



court will not reverse a trial court’s decision if the correct result is reached for the wrong reason. "

Computer Network; Inc v AM General Corp, 265 Mich é\pp 309, 313; 696 NW2d 49 (2005).

' Second, the Court is not persuaded that the trial Ecourt abused its discretion in grentiug the '_ o
. relief from judgment. As stated above, the intended pail.ree was On Time. Accetola was the s.ole"
shareholder and officer of On Time, the only person who could physically endorse an On Time

'.check. ‘There is no dispute that the check was received by'Accetola, who added the words “or-

Verg11 Smith.” There is no dlspute that On Time’s sole ofﬁcer Accetola, received the proceeds :
" While plaintiff contends the evidence showed Smith comm1tted forgery, the crime of forgery

- .includes as an elemient the “intent to injure or defraud any person,” MCL 750 248. The Court is.

persuaded that the trial court did not err in finding there was no such intent on the part of Smith,

~who merely intended Accetola to cash a check written out to his business because Accetola did

]
i

not yet have an account created. Hence, it could not be found that Smith, as transferee, did.hot_
acquire the rights of a .holder in due course due to “tf'raud .or illegality,” as cited by plaihtiff; :
MCL 440.3203(2). The' Court notes that had Accetola éendorsed the c_heck properly first, i.le.,. by .

| signing on behalf of On Time on the back, and then ma:king it payahle to Vergil Smith, plaintiff_, :
would have no argument agamst Smith. This Court i 1s not persuaded the trial court abused its -
discretion in ruling that such transfer was effectuated by Accetola s adding Smith’s name. While - )
; 1mproper and clumsy, this method does not provide a'ba51s for liability on the part of Smlth

Agam simply put, the party respons1b1e for defraudmg plalntlff in this case is Accetola, The

Court therefore is not persuaded to grant plaintiff’s appeal

For the foregoing reasons, Huntington Bank’s appeal of the 37® District Court’s March

28, 2005, judghient is GRANTED, The March 28:, 2005 judgment is REVERSED, and .

Huntington Bank is DISMISSED. Plaintiff’s appeal df the September 30, 2005, Opinion and |




Order denying her motion for reconsideration of the Ojoinion and Order dated July 26, 2005 is
DENIED. The order dated July 26, 2005, is AFF]RMED In compliance with MCR

'2 602(A)(3), the Court states this Opinion and Order resolves the last pendmg cla1m and

' CLOSES both cases.

IT IS SO ORDERED.

JMB/kmv ‘
DATED: MAY 2 2 2006

oo Donald P. Hox;vafd Attorney at Law
Lawrence G Reinhold, Attorney at Law
 Matt Savu:h Attorney at Law
37" District Court

- Attention: Honorable Walter A, J akubowski, Jr‘ -
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